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Unto the Right Honourable the L V Council aud Seſſon, 
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The PETITION of Pro Jobs Robertſon of 


Pitmillan, Merchant in Aberdeen, 


= 


Humbly ſheweth, 1 
HAT, ſome time ago, Magjary Stephen, Relict of the 

deceaſed William Fobnſton Maltſter in Aberdeen, in- 

ſiſted before the Sheriff af Aberdeen in a Proceſs a- 

ainſt the Petitioner, as H is adviſed, of a very ſin- 

gular and extraordinary Nature. She claimed Damages for 


Breach of Contract, founded upon this Fact, that her deceaſed 


Huſband William Fohn/ton, ſome time in the Month of Mem- 
ber 1756, in a Communing with the Petitioner, propoſed to 
purchaſe his Farm- bear of that Crop: But as they could not a- 
gree upon any Price, Milliam Tale deſired the Petitioner to 
cauſe deliver the Bear, and the Price ſhould be referred to him- 
felf. In conformity to this Offer, Ferninty intended to order 
Delivery of all the Bear I could fare of that Crop; and ac- 
cordingly about 30 Bolls of it was delivered before Chr:/tmas. 
But William Fobnſton happening to die about that Time, his 
Brother Ninian FJohnſton came to me a few Days after William's 
Death, and aſked me, if I intended to deliver the Remainder 
of the Bear to his Relict? 1 anſwered, That I knew nothing of 
the Relict's Circumſtances, and would deliver no Bear to her. 
I was ignorant of any Title the Reli& might have as Repreſen- 
tative of her Huſband. I was certain that ſhe could ſuffer no 
Damage by the Want of Delivery, upon the Suppoſition, that 
ſhe had a Title to demand it; and had ſhe been ſeriouſly deſi- 
rous at that Time to have the Remainder of my Bear upon my 
own Terms, which was the Bargain with her Huſband, ſhe had 
fair Warning, either to offer ready Money, or Security of the 
Price, as I fairly intimated my Uncertainty about her Circum- 
{tances as the Reaſon for declining Delivery. 

But in place of making any ſuch Offer, any ung 
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her Title, or further Requiſition to perform, I heard no more 
of the Matter, until many Months after, that ſhe gave me to 
underſtand the would not pay for what was delivered and uſed 
by her after her Huſband's Death, unleſs I would give her Al- 
lowance of a certain Sum, in name of Damages for the undeli- 
vered Bolls: And ſoon after ſhe thought proper to inſiſt in this 
Proceſs before the Sheriff for Damages. 
I acknowledged the Fact upon Oath as above ſet forth; and 
my Oath is ſubjoined at Length to this Petition. 
The Medium upon which the claimed her Damage was, that 


J had only demanded and taken L. Io Scots per Boll for the Bear 


delivered; and that, ſome 'time in Spring thereafter, ſhe had 
been obliged to purchaſe at the Rate of L. 12 Scots per Boll. 

The Sheriff found me liable in Damages, at the Rate of L. 2 
Scots for each undelivered Boll. 


Of this Decree I obtained Suſpenſion, which came in courſe | 


before Lord Edgefield : And upon Minutes of Debate, his Lord- 
ſhip was pleaſed to pronounce the following Interlocutor, upon 


the 10th of January laſt. The Lord Ordinary having conſider- 
ed this Minute of Debate, finds the Letters orderly proceed- | 
« ed; and decerns; and finds Expences due; and allows the 


* Charger to give in her Account.” 

I offered a Repreſentation againſt this Interlocutor: Upon ad- 
viſing which, with Anſwers, on the 26th of February laſt, the 
Lord Ordinary adhered to his former Interlocutor. 


Of this Interlocutor the Petitioner humbly prays your Lord- 


ſhips Review. He has in this Matter no great patrumonial In- 


tereſt at Stake ; but as he has hitherto maintained, to a very ad- | 


vanced Age, a Reputation for plain Honeſty, and downright 
Sincerity, in all his Dealings, he cannot, without Violence to 
his own Senſe of Juſtice, ſubmit to a Sentence which implies 1 
Breach of Faith or Contract, and is not agreeable to that Cha- 
racter which he deſires to maintain to the laſt. 


Upon the whole Complexion and Circumſtances of the Caſe 
itſelf, leaving the Party's Character oat of the Queſtion, the Pe- 


titioner 
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titioner is perſuaded, that your Lordſhips will be convinced, 
that he was zu bona fide to decline Delivery of the Remainder of 
this Cargo to the Widow after her Huſband's Death ; he could 
have no Temptation in point of Intereſt to reſile; it was impoſ- 
ſible to get better Terms: And ſhe could have as little Temp- 
tation to inſiſt for Performance; the Remainder was only a tri- 
fling Quantity of thirty-four Bolls, and ſhe might have pur- 
chaſed 1000 on the fame Terms. The Petitioner fairly told his 
Reaſon for declining this Performance to the Widow, that he 
knew nothing of her Circumſtance or Title : And ſhe, upon 
the other Part, apparently ſenſible that ſhe had no Intereſt to 
demand Performance, dropt her Pretenſions, and never made 
any farther Requiſition. - | 

By this Bargain of Sale, if it can, with any Propriety, be term- 
ed a Bargain, every thing was left to the Provoſt's Diſcretion : 
There was no Stipulation of the Quantity to be delivered ; no 
Penalty for Failure ; the Price, the Time of Delivery, and the 
Term of Payment, were all left n arb:tri0 of the Seller. Had 
7ohnſton lived, the Provoſt might, by the Terms of his Bargain, 
have demanded ready Money; and if Fohn/ton had refuſed to 
pay it, the Petitioner would certainly have been at Liberty, 
without any Breach of Faith or Contract, to diſpoſe of the Vic- 
tnal otherwiſe. His Anſwer to the Widow's Demand, that he 
knew nothing of her Circumſtances, and therefore would deli- 
ver no more Bear, plainly imported ſuch a Demand of ready 
Money, or at leaſt ſatistying Security. And as ſhe offered nei- 
ther, but deſiſted from her Demand, in common Senſe, he was 


no leſs at Liberty. 


Actions for Damage, in Caſes of Sale, are well founded, when 


a certain Price is ſtipulated, and where the Seller ſneakingly, and 


indeed fraudulently, refuſes Performance and Delivery, for the 
fake of a higher Price from ſome other Party. But when the 
Price is referred to the Seller himſelf, in the Nature of Things, 
there can be no ſuch Motive for his Failure in Delivery ; neither 


can Damage be any Conſequence of that Failure, And there- 
fore, 


[a] 


fore, in fair Reaſoning, no Action of Damage can ariſe in ſuch 
a Caſe. | 


Upon the Merits and particular Circumſtances of this Cale, it 1 


is material to obſerve, that the Suſpender gave Notice of his In- 
tention not to deliver the Remainder of the Bear, immediately 
after Johnſton's Death, which happened about Chri/tmas 17 5b. 
It is admitted, that the Widow had no Title in her Perſon, and 
was not confirmed Executor to her Huſband, until about x 
Month thereafter. And it appears, from the Proof ſubjoined to 
this Petition, that, for about three Months thereafter, to wit, 
until the Month of March, the current Price of Bear continued 
at L. 10 Scots per Boll: So that the Charger had about three 
Months to provide herſelf, at the ſame Price which the Suſpend- 
er fixed for the Bear he had delivered. If ſhe chuſe rather to 
delay making this Proviſion, in expectation, no doubt, of lower 
Prices, is it reafonable or juſt, that the Petitioner ſhould pay for 
her Diſappointment ? She has not pretended to ſay, that, du- 
ring all that Period, it was not in her Power to find the deficient 
Quantity for the ſame Price: And though ſhe was obliged to pay 
L. 12 Scots thereafter, by an unforeſeen Riſe of the Market, the 
can, with no Juſtice or Reaſon, impute a Damage to me which 


manifeſtly ariſes from her own Conduct and Delay. The Suſ- 


pender might, with equal Juſtice, be made liable for the advan- 
ced Price, at the Diſtance of eight, ten, or twelve Months, as 


within the above Period. She either did purchaſe, or ought to 


have ſupplied herſelf, at the current Rate of L. 10 Scots. 
Agreeable to this Doctrine, the Civil Law, which has fixed 
the Principles of Equity in mutual Contracts, with greater Preci- 
ſion, and better Reaſon, than any Law in the World, lays it 
down, as a general Rule, even in the Caſe of a proper Sale, 


where a certain Price is ſtipulated, That where no Penalty is ad- 


jected for not Performance, the Damage, id quod intereſt, mult 
be eſtimated by the Loſs which immediately and certainly ariſes 
from the Seller's Failure to perform ; not from remote and un- 


certain Conſequences ; far leſs could the Buyer ſubject the Seller 
| t0 
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to Damages, ariſing from his own Delay in furniſhing himſelf 
with the Commodity wanted from other Hands. Theſe Law- 


vers lay it down with great Reaſon, That if the Seller refuſe De- 
livery, the Buyer mutt, without Loſs of Time, purchaſe from 


others; and in ſo far as he ſuffers, by an advanced Price, he has 


a Title to be indemnified, but no further. This Doctrine is ele- 
gantly explained in J. 21. § 3. J. de act. emp. et vend. The Law 
ſays, Nec major fit obligatio, quod tardius agitur. Heottomannus, 
in his D:ſputationes juris, p. 728. commenting upon this Para- 
graph, and upon a Caſe there ſuppoſed, that the Buyer's Slaves 
ſtarve for Want of the Victual which ought to have been delivered 
by the Bargain, he ſays, Mortis autem cauſa efficiens non tam ven- 
ditorts culpa quam mea ignavia fur. 

Another Conſideration is material. It is a ſtrange Doctrine, 
that the Suſpender's Moderation, in demanding only L. 10 Scots, 
when the Price was of his own making, ſhould be made the 
Ground of this Claim to Damages againſt him. I apprehend it 
is clear, that I might have lawfully and effectually demanded the 
higheſt Price of that Seaſon for Bear, which was L. 12 Scots. 
A ſharp Man would have done fo, and would have thereby made 
his own Bargain more profitable, and have removed the very 
Foundation of this whimſical Claim to Damages. 

If I deliver any Commodity, ſuch as a Quantity of Grain, to 
an ordinary Dealer, without mentioning or ſtipulating a Price, 
no doubt the current Prices at the Time of Delivery muſt regu- 
late the Bargain. But the Caſe is certainly different when the 
Price is referred to the Seller himſelf. It he demand an extra- 
vagant Price, the Judge may moderate the ſame ad arbitrium bo- 
ni viri. But it cannot be ſaid to be an extravagant Price, if he 
ſeek no more than others have got for their Grain of that Crop. 
The plain Senſe and Meaning of the Bargain is, that the Seller 
ſhall have the moſt beneficial Market of the Seaſon : And ſure- 
ly, in common Senſe, no body can boaſt that he has made a 
better Bargain for his Victual of that Crop, than he who ſells 
for a Price which is referred to himſelf. | 


The Medium therefore of Damages fails by the Circumſtan- 
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ces of this Caſe, and Nature of the Bargain. And indeed, up- 
on theſe Conſiderations, it is a Point expreſsly decided in the Ci- 
vil Law, That where the Price is referred to the Seller, he is at 


Liberty to deliver, or to be deficient in Delivery, as he thinks 
proper : And the ſame Rule holds, for the very fame Reaſon, 


if the Price is referred to the Buyer. The Seller's Claim of | 


Damages would be abſurd, if the Buyer ſhould refuſe to receive 


the Goods in conſequence of ſuch a Bargain. With what Rea- 


ſon, or Pretence of Damage, could he complain, that the Buy- 
er refuſes to receive Goods in great Demand upon all Hands, 
for any Price he pleaſes to name. The Text of the Civil Law 
is as follows. In vendentis vel ementis voluntatem, collata condi- 
tone, comparando, quia non aſtringit neceſſitate contrahentts, obli ga- 
tio nulla eſt; idcirco dominus invitus ex hujuſmod! conventione rem 
diſtrahere non compellitur. L. 13. Cod. de contr. empt. et vend. 


It is juſt the ſame Caſe as if an Action of Damages was brought 


by the Seller, who by Bargain had referred the Price to the 
'Buyer. Suppoſe I the Seller claim Damages upon this Medium, 
That the Buyer received only a Part from me of the Quantity 
agreed to be fold ; the Seller keeps the Remainder upon hand, 
in expectation that the Prices will riſe ; but, three Months af- 
ter, the Prices fall, and then he brings his Claim of Damages 
for the Difference of the current Prices at theſe two Periods : 
The Claim, it is believed, would be thought very abſurd. 

If the Purſuer could have qualified any particular Damage a- 
riſing from my Failure to deliver the Reſidue of this Bear, up- 
on any reaſonable Footing, either becauſe of its ſingular good 
Quality, or ſome Diſappointment or Loſs ſuſtained by truſting 
to my Delivery, there might have been ſome Pretence for in- 
ſiſting on this Demand, if ſhe had intimated thoſe Reaſons, or 
ſeriouſly and formally required Impliment from me, and offered 
Performance on her Part. But as ſuch Circumſtances are not 
ſo much as alledged ; as ſhe made not any ſuch Requiſition or 


Offer; as her Title to the Bargain did not exiſt for a Month af- 


ter her Huſband's Deceaſe ; as ſhe had it unqueſtionably in her 
Power, for ſeveral Months thereafter, to furniſh herſelf with 


Bear 


CY 
Bear as good, and at as eaſy a Rate; and as the Petitioner was 
impowered, by the Import of the Bargain, to make his Price, 
an conſequently to demand the higheſt current Prices of the 
Seaſon ; this Claim of Damages will continue inconceivable to 
the Petitioner, until he has your Lordſhips Judgment upon it. 
May it therefore pleaſe your Lordſhips, to alter the Lord Ordi- 

nary's Interlocutor, and to ſuſpend the Letters ſimpliciter. 

According to Juſtice, &c. 
| *y FRA. GARDEN. 


Copy of Provoſt Robertſon's Oath. 


Ompeared the Defender, who being ſolemnly ſworn, de- 
pones, That he communed with William Tohn/ton about 

his Farm-bear for Crop 1756; and after a long Converſation a- 
bout the Price, they did not agree about it, being, he thinks, 
ſome time in November 1756, when the Deponent knew not, 
nor heard of any Price made upon any Farm-bear in the Shire ; 
upon Which the Defunct deſired the Deponent to order the Bear 
to be delivered, and the Price ſhould be referred to the Depo- 
nent himſelf; which the Deponent accordingly ordered; and 
the Defunct dying, as the Deponent thinks, about the Middle 
of December, Ninian Johnſton, who was Witneſs to the Com- 
muning, and who was to get a Share of the Bear, as the De- 
fun& told him, came to the Deponent a very few Days after the 
Defunct's Death, and aſked, If he would continue to deliver the 
Bear to him and the Defunct's Relic : To which the Deponent 
anſwered, That he knew nothing about the Situation or Circum- 
ſtances of the Relict, and would therefore deliver her no Bear: 
And this was all the Requiſition, ſo far as the Deponent remem- 
bers, that ever was made about the Bear any manner of Way : 
Upon which the Deponent fold the Remainder of the Bear not 
delivered the Defunct to others, at L. 10 per Boll. And being 
interrogate, What Quantity of Bear he delivered Crop 1756? 
depones, That the whole Quantity of Bear he delivered him, 


was 86 Bolls 2 Pecks and three fourths of a Peck, out of _ 
a 


(.$.) 

he uſed to ſet afide, for his own Uſe, about 10 Bolls, for which 
he takes Malt, as has been his Cuſtom with the Defunct for 
ſome Years paſt : The Deponent alſo pays the Miniſter of Fo. 
veran his Stipend-bear, 10 Bolls 134 Pecks; and that 8 Boll 
1 Firlot of the ſaid Bear was delivered to the Defun&, and 


12 Bolls and 3 Firlots delivered to Ninian Johnſton, and the Re- 
mainder was ſold as above. And all this is Truth, Se. 


Copy f the Proof taken in the ſaid Cauſe. 


(OOmpeared George Collie, who depones, That William Jobn— 
flon, the Purſuer's Huſband, died about Chr:/tmas 1756, as 
he thinks: That the Purſuer kept up the Malting Buſineſs till 
the Whitfunday following, and for that Purpoſe kept John Mel- 
Vin as a Maltſter-ſervant, who ſerved her Huſband, till the ſaid 
Term of Whitſunday. Depones, That the Purſuer the Spring 
following, both the Deponent and the Purſuer bought Bear * 
carrying on the Trade, particularly from Alexander Cuſhney 
Newbridge, and the Deponent paid him L. ꝙ Sterling for g Balls 
before he received the Bear; and believes the Purſuer paid the 
fame for what ſhe received from the ſaid Alexander Cuſbney, 
Which he thinks was about 10 Bolls ; and that ſhe got hers 8 
the ſaid Alexander Cuſhney in April, and the Deponent got his 
in May or June. Depones, That, betwixt Chriſtmas and April, 
the Bear was about 20 d. per Boll cheaper. Cauſa ſcientiæ, The 
Deponent had a Share in the Deceaſed's Barn, and malted a- 
long with the Purſuer. 

Compeared Alexander Cuſhney, who depones, That he knows 
the Purſuer kept up the Malting Buſineſs till the /h:tſunday after 
her Huſband's Death, and kept the ſame Servant for that Pur- 
poſe who ſerved her Huſband. Depones, That, a little after 
the Candlemas following her Huſband's Death, the Purſuer 
bought 10 Bolls of Bear from him, for which ſhe paid ready 
Money. L. 12 Scots per Boll, and the Deponent got the ſame 
Price from ſeveral others, particularly Ninian Jobnſton and George 
Collie, who were Partners in the Malt-barn with the Purſuer, 
Cauſa ſcientiæ patet, &c. 


